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1. The Parties 

1.1 The Claimant 

1. Bnei Herzliya BC (hereinafter the “Club”) is a professional basketball club located in 

Israel. The Club plays in Ligat HaAl, the top division of Israeli basketball. 

1.2 The Respondent 

2. Mr. Michael James Evevberha (hereinafter the “Player”) is a professional basketball 

player of Nigerian-American nationality. He played with the Club in the 2017-2018 

season and is currently playing with Beirut Club in Lebanon.  

2. The Arbitrator 

3. On 8 April 2018, the President of the Basketball Arbitral Tribunal (hereinafter the 

"BAT"), Prof. Richard H. McLaren OC appointed Dr. Stephan Netzle as arbitrator 

(hereinafter the “Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball 

Arbitral Tribunal (hereinafter the "BAT Rules"). Neither of the Parties has raised any 

objections to the appointment of the Arbitrator or to his declaration of independence. 
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3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 14 November 2017, the Player and the Club signed a contract whereby the Club 

engaged the Player for the 2017/2018 basketball seasons (hereinafter the “Player 

Contract”). Thereafter, the Player started his activities with the Club. 

5. On 25 December 2017, the Player, through his agent, notified the Club that he wished 

to depart from the Club and that he would not attend practice the following day. 

6. On 27 December 2017, the Club reported to the press that the Player run away from 

the Club.  

7. On 30 December 2017, the Player left Israel and intended to join Beirut Club, 

Lebanon. A request for the issuance of the Letter of Clearance (“LoC”) was submitted 

by the Lebanese Basketball Federation (“FLB”) on 1 January 2018. The Israeli 

Basketball Association (“IBBA”) repeatedly refused to issue the LoC because the 

Player was allegedly still under valid contract. On 8 February 2018, FIBA decided that 

the Player was allowed to register with a club in Lebanon, and on 11 February 2018, 

the Player signed a new contract with Beirut Club. 

8. The Club now claims damages consisting of costs, which the Club incurred to bring 

the Player and his family to Herzliya, the replacement costs when the Club had to hire 

a new player after the Player’s departure, a compensation for the Player’s breach of 

contract and a compensation for reputational damage and other “business damage” 

of the Club. 
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9. The Player rejects the Club’s claims and requests, by way of a counterclaim, unpaid 

salaries, late payment penalties and compensation for the damage which was caused 

by the Club’s undue withholding of the LoC by 36 days. 

3.2 The Proceedings before the BAT 

10. On 6 March 2018, the Club filed a Request for Arbitration, which was received by the 

BAT Secretariat on the same day. 

11. The non-reimbursable handling fee of EUR 3,000.00 was received in the BAT bank 

account on 6 March 2018. 

12. On 10 April 2018, the BAT Secretariat sent a confirmation letter to the Parties in 

which it confirmed receipt of the Request for Arbitration and of the handling fee. A 

time limit was fixed for the Player to file his answer to the Request for Arbitration in 

accordance with Article 11.2 of the BAT Rules (hereinafter the “Answer”) by no later 

than 2 May 2018. The BAT Secretariat also requested the Parties to pay the following 

amounts as an Advance on Costs by no later than 20 April 2018: 

“Claimant (Bnei Herzlyia BC)   EUR 3,500 

Respondent (Mr Michael Efevberha)  EUR 3,500" 

13. On 30 April 2018, the Player filed his Answer and a counterclaim. 

14. By letter of 8 May 2018, the BAT Secretariat acknowledged receipt of both Parties’ 

shares of the Advance on Costs in a total amount of EUR 7,000.00. It also requested 

the Player to pay a non-reimbursable handling fee for the counterclaim in the amount 

of EUR 1,500 and adjusted the Advance of Costs as follows:  
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“Claimant (Bnei Herzlyia BC)   EUR 5,000 

Respondent (Mr Michael Efevberha)  EUR 5,000" 

15. By letter of 22 May 2018, the BAT Secretariat confirmed that the additional handling 

fee and the adjusted Advances on Costs had been paid on 15 May 2018. By the 

same letter, it invited the Club to comment on the Player’s Answer and Counterclaim 

and, in particular, to reply to the following questions until 5 June 2018: 

1. “Who terminated the Player Contract? 

2. Why did you sign a new Player in replacement of the Respondent, but 
nevertheless refused/delayed the Letter of Clearance? 

3. Please comment on the Respondent’s accusation about the insufficient housing 
conditions. 

4. Please list the Practices to which the Player failed to attend.” 
 

16. Following receipt of the Club’s comments and answers dated 11 June 2018, the 

Player provided his second answer on 2 July 2018.  

17. On 5 July 2018, the BAT acknowledged receipt of the Player’s second answer. It 

declared the exchange of documents complete and requested both Parties to file an 

account of their costs. The Parties submitted their accounts of costs on 9 July 2018.  

4. The Positions of the Parties 

4.1 The Club's Position 

 Immediately upon his arrival at Herzliya, the Player started to negotiate a new 

contract with Beirut Club. He simply walked away while he was still under 
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contract. He did not even hide his wish to leave the Club while the Player 

Contract was still in force. 

 The Player did not just “miss one practice” as he is now arguing in bad faith. 

When the Club realised that the Player had no intention to return to Herzliya, it 

had no choice but to find a substitute. The Player then started to play dumb and 

argued that it was actually the Club, which had stopped him practising and 

intended to terminate the Player Contract. In addition, the Player claimed housing 

issues as the reason for his leave. 

 The Parties tried to find a settlement, which included compensation to the Club 

for the damages caused by the Player’s sudden departure. However, these 

attempts failed. The Club was under no obligation to issue a LoC after the Player 

had blatantly breached his contractual obligations and while the Parties still tried 

to find a settlement. 

 It was the Club’s view that the Player’s termination of the Player Contract was 

invalid and that the Player was still under contract with the Club until FIBA 

allowed the registration with Beirut Club. 

 The Club never learned from the legal steps with the IBBA and FIBA that the 

Player undertook to obtain the LoC. Only on 8 February 2018, the FIBA ordered 

the IBBA to issue the LoC. In any event, also FIBA found that the Club was 

entitled to refuse the Player’s purported termination and to request that the Player 

honoured the agreement. 

 The Player has breached his duties under the Player Contract, namely to 

participate actively in all team practice sessions and not to negotiate with another 
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team in Israel or abroad during the agreement period, unless he has advanced 

and written approval from the Club. 

 The Player Contract was “no cut fully guaranteed” and it could not be terminated 

before the date of termination. This applied also to the Player. 

 The Player walked away at the worst moment in the middle of the season, which 

caused substantial damages to the Club. These must be compensated by the 

Player. 

 The Player’s complaints about inadequate housing are groundless. He only 

raised this issue after he had already left the Club. Other players had lived in the 

same apartment before and never complained. The housing argument is 

irrelevant compared to the Player’s fundamental breach of the Player Contract. 

 The Player’s counterclaim is baseless and must be dismissed. It is true that the 

Club did not make any payments between 15 and 25 December 2017. After the 

Club learned of the ongoing negotiations with Beirut Club, it was not obliged to 

make any further payments. In addition, the Parties were negotiating a 

compensation payable by the Player to the Club: He was actually willing to pay 

USD 10,000 to the Club. He cannot therefore seriously ask for payment from the 

Club. The Club’s claim includes an offset of 10 days of salary (USD 3,780). If the 

Arbitrator finds that the Player is entitled to this sum, the Club will deduct it from 

the other amounts due by the Player. 

 The Player cannot claim payment of the salary, which he could not earn because 

of the Club’s refusal to submit the LoC earlier. He has breached the Player 

Contract and has therefore no right to claim any compensation from the Club. 
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Although the Club was not obliged to let the Player go, it was ready to voluntarily 

negotiate the terms of the Player’s leave. The Club is however not responsible for 

the compensation of any amounts which the Player could have earned because 

of his breach. 

4.2 The Club’s Request for Relief 

18. In its Request for Arbitration dated 6 March 2018, the Club requested the following 

relief: 

“In light of the above, the honorable BAT is requested to condemn the Player to pay the 
Club US $ 116,796 for its damages pursuant to the Player’s premature departure, at 1% 
interest per month from the payment’s due date. 

In addition, the honorable BAT is requested to condemn the Player to pay the Club its 
legal fee in accordance with article 17.4 of the Rules and to fix any additional costs of the 
arbitration on the Player, who has forced to file this claim in lack of good faith.” 

4.3 The Player’s Position  

19. The Parties have regularly executed the Player Contract between 16 November and 

25 December 2017. The Player attended every training session and game, despite 

problems with the team (i.e. multiple changes of coaches, lack of team spirit and team 

building and struggling to fit into the team), and the poor housing conditions. 

20. On 25 December 2017, after the team’s practice, the Player talked with his agent and 

expressed his desire to leave the Club. He asked the agent to find a solution with the 

Club. After that, the agent talked with the Club’s president and notified him of the 

Player’s departure on the following day. 
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21. Since the Player did not hear either from his agent or from the Club, he assumed that 

the Club did not oppose his request to depart and that negotiations to terminate the 

Player Contract were in place and the LoC would be released soon.  

22. On 27 December 2017, the Club reported to the media that the Player ran away from 

the Club. 

23. On 29 December 2017, the Club returned the Player’s passport and ordered him to 

leave the apartment and to return the car. The Player noted that once his passport 

was returned, his working permit was cancelled. 

24. Subsequently, the Club told the Player that there was no reason for him to come to 

practice or to stay in Israel but that the Club would not issue the LoC. On 30 

December 2017, the Player left Israel while, on the same day, the Club signed a 

replacing player.  

25. During the month of January 2018, the Parties negotiated the terms of their 

separation. The Club however refused to issue the LoC until the FIBA ordered it to do 

so. Only then, on 11 February 2018, the Player signed with Beirut Club. 

26. The Player had good reason to terminate the co-operation with the Club. The main 

reason was the unacceptable housing conditions. When the Player arrived in Israel, 

the apartment was not even ready for him, and he had to stay in a hotel. The housing 

conditions were not acceptable for the Player and his family, in particular for his 16 

months old daughter. 
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27. In addition, there were several problems with the team. The Player performed well, 

but he worked in a difficult environment at every practice and game. It was obvious 

that the Player did not fit into the team. He was simply ignored by his teammates. 

28. Finally, the Club illegitimately withheld the LoC from the Player from the day of 

request (3 January 2018) to 8 February 2018 when the Player was eventually able to 

sign a new agreement with Beirut Club. This violated the Player’s fundamental right to 

work. 

29. The Player did not breach the Player Contract. He attended every practice, including 

the practice of 25 December 2017. He did not simply stop practicing but did not 

attend the practice of 26 December 2017 after his agent had notified the Club’s 

president.  

30. While the Player concedes that missing the practice of 26 December 2017 may be 

considered as a breach of Article 3a of the Player Contract, common sense 

suggested that under the circumstances where the Player had expressed his intention 

to leave, participation in that practice would be problematic. Missing one single 

practice is however hardly sufficient to terminate the Player Contract. The principle of 

pacta sunt servanda required the Parties to maintain the contractual relationship and 

to terminate it only if the misconduct was irreparable. The Player was never put on 

formal notice to execute his contractual obligations. He was never subject to 

disciplinary measures, and the Club’s management never talked to the Player to 

understand his problems.  The Club rather preferred to cancel the Player’s work visa, 

to demand to leave the apartment and return the car, to tell him that there was no 

reason for him to practice or to stay in Israel, to release a deceptive article to the 

media, and to quickly hire another player (Mr. Triche) for a smaller salary. To sum up, 

the Club did not want the Player to stay. 
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31. The Club’s accusation that the Player had already negotiated a new contract with 

another club on or before 27 December 2017 is based on rumours, not evidence. 

32. Therefore, the Player Contract was not unilaterally terminated by the Player but in 

fact, it was terminated by the Club, when it returned the passport with the cancelled 

work visa to the Player. 

33. The Club is not entitled to any damages. It is the Club that terminated the Player 

Contract. The Club’s claims are unsubstantiated and not supported by any evidence. 

34. The Player files a counterclaim claiming from the Club the outstanding payment of 

due salary between 16 and 25 December 2017 (plus the late payment penalty) and 

an amount equivalent to the missed salary he could have earned if the Club had not 

illegitimately withheld the LoC.  

4.4 The Player’s Request for Relief 

35. In his Answer and counterclaim dated 30 April 2018, the Player requested the 

following relief: 

“90. Based on the aforementioned factual and legal grounds, Respondent requests the 
Arbitrator: 
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A) to order Respondent to pay a monetary fine for the infringement stipulated in the 
paragraph 89

1
. The amount shall be most appropriate for such infringement, which, for 

reasons of fairness, shall be foreseeable, progressive and proportional; 

B) to deny all of Claimant’s claims; 

C) to order Claimant to pay 3.788 USD in favour of the Claimant. In addition, to order 
Claimant to pay the accrued penalty amount of 100 USD per day from January 8, 2018; 

D) to order Claimant to pay 17.419 USD in favour of Respondent. In addition, to order 
Claimant to pay the accrued interest rate of 5% per annum (i) on 17.419 USD starting 
from February 8, 2018; 

E) to award Respondent all costs of this proceeding, including handling fees and 
arbitration expenses, as well as a reasonable sum for attorneys’ fees and expenses in 
accordance with the BAT Arbitration Rules 17.3 and 17.4 and the practices of this 
Tribunal; 

F) Such other and further relief that the Arbitrator deems just and equitable.” 

5. The Jurisdiction of the BAT 

36. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

37. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  

                                                

 

1
 “89. Respondent stipulates that Player breached Art. 3.a of the Agreement for having missed one practice.” 
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38. The Arbitrator finds that the dispute at hand is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.2 

39. The jurisdiction of the BAT over the dispute results from the arbitration clause 

contained in Section E of the Player Contract, which reads as follows:  

“In the event of a dispute in relation to this Agreement, Club agrees to contact Player’s 
Foreign Representative in an attempt to negotiate the dispute prior to any action. Any 
dispute arising from or related to the present contract shall be submitted to the Basketball 
Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in accordance with 
the BAT Arbitration Rules by a single arbitrator appointed by the BAT President. The seat 
of the arbitration shall be Geneva, Switzerland. The arbitration shall be governed by 
Chapter 12 of the Swiss Act on Private International Law (PIL), irrespective of the parties’ 
domicile. The language of the arbitration shall be English. The arbitrator shall decide the 
dispute ex aequo et bono.” 

40. The Player Contract is in written form and thus the arbitration agreement fulfils the 

formal requirements of Article 178(1) PILA.  

41. The same Player Contract contains another arbitration clause, namely clause 7, 

Arbitration, referring the Parties to arbitration with the Israel Basketball Association’s 

Institute of Arbitration. This clause seems to be part of the template provided by the 

IBBA for player contracts. Clause 7 does not provide exclusive jurisdiction of the 

Association’s Institute of Arbitration. None of the Parties has made any reference to 

clause 7 in these proceedings or objected to the jurisdiction of BAT. Both Parties 

rather proceeded under the BAT Rules. 

                                                

 

2
  Decision of the Swiss Federal Tribunal 4P.230/2000 dated 7 February 2001, cons. 1, reported in ASA 

http://wwwsrv.bger.ch/cgi-bin/AZA/MapProcessorCGI_AZA?mapfile=pull/ConvertDocFrameCGI.map&ri=fr&lang=fr&ds=AZA_pull&d=07.02.2001_4P.230%2f2000&pa=1%7e4p%2b230%2b2000%4073%7e&
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42. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration agreement under 

Swiss law (referred to by Article 178(2) PILA). In particular, the wording “[a]ny dispute 

arising from or related to the present contract” in Section E of the Player Contract 

clearly covers the present dispute.3  

43. For the above reasons, the Arbitrator has jurisdiction to adjudicate the Player’s claim. 

6. Applicable Law – ex aequo et bono 

44. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the Arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

45. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

 

 

Bulletin 2001, p. 523 et seq., with reference to the decision of the Swiss Federal Tribunal dated 23 June 
1992, BGE 118 II 353, 356, cons. 3b. 

3
  See for instance BERGER/ KELLERHALS: International and domestic Arbitration in Switzerland, Berne 2010,  

N 466. 
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“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

46. In their arbitration agreement in Section E of the Player Contract, the Parties have 

explicitly directed and empowered the Arbitrator to decide this dispute ex aequo et 

bono. Consequently, the Arbitrator will decide the issues submitted to him in this 

proceeding ex aequo et bono. 

47. The concept of “équité” (or ex aequo et bono) used in Article 187(2) PILA originates 

from Article 31(3) of the Concordat intercantonal sur l’arbitrage of 19694 (Concordat)5 

under which Swiss courts have held that arbitration “en équité” is fundamentally 

different from arbitration “en droit”: 

“When deciding ex aequo et bono, the Arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”

6
 

48. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law”. 

                                                

 

4
 That is the Swiss statute that governed international and domestic arbitration before the enactment of the 

PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration).   

5
 KARRER, in: Basel commentary to the PILA, 2

nd
 ed., Basel 2007, Article 187 PILA N 289. 

6
 JdT (Journal des Tribunaux), III. Droit cantonal, 3/1981, p. 93 (free translation). 
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7. Award with Reasons 

49. According to art. 16.2 BAT Rules, the Arbitrator shall issue an award without reasons 

if the value in dispute does not exceed EUR 100,000. 

50. The Club’s claims amount to USD 116,796, i.e. slightly below EUR 100,000 based on 

the currency exchange rate on the date of the Request for Arbitration. The Player has 

raised a counter-claim of USD 21,207 plus an accrued penalty amount of USD 100 

per day on USD 3,788 from 8 January 2018. For the purpose of Art. 16 BAT Rules, 

the value of both claims shall be added together. The combined value in dispute 

exceeds the threshold of EUR 100,000, both at the date of the respective Requests 

for Arbitration and the date of the Award. Therefore, the Arbitrator issues a reasoned 

Award. 

8. Findings 

8.1 When and by whom was the Player Contract terminated? 

51. The Parties disagree on the question when and by whom the Player Contract was 

terminated. The Club finds that the Player walked away on 26 December 2017 

without the Club’s consent. On the same date, the Player confirmed to his agent, that 

“there is no going back.” Hence, the Club submits, it was the Player who terminated 

the Player Contract on 26 December 2017. In the Club’s view, the termination was 

however invalid and the Player Contract was still in force in January 2018, when the 

Parties negotiated a settlement about the terms and conditions of the Player’s leave. 
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52. The Player submits that he was always complying with the Player Agreement. It was 

rather the Club, which terminated the Player Agreement when it returned his passport 

and his “work visa” on 29 December 2017. In his second answer, the Player then 

submits that the Player Contract was mutually terminated, when the Club returned the 

Player’s passport and requested him to leave the apartment and return the car. 

53. The Arbitrator notes that, according to the evidence on record, it was on 25 

December 2015 when the Player decided to terminate his co-operation with the Club 

and to leave the country as soon as possible. He told his agent to notify the Club 

about his decision and did not appear at the practice of the following day. According 

to the Player, the agent spoke with the president of the Club, Mr. Eldad Akunis, on the 

evening of 25 December 2015. There is no written confirmation by the Club of the 

content of this conversation, nor is there any evidence of the Club’s reaction to the 

agent’s notification. However, the Club does not dispute that the conversation 

between the agent and Mr. Akunis took place on 25 December and that the latter was 

then notified of the Player’s decision to leave the Club. 

54. The notification of the Player’s decision to leave the Club did not per se terminate the 

Player Contract. Legally speaking, such communication constituted an offer to the 

Club to early terminate the contract. The Player Contract would end only if the Club 

voluntarily accepted the Player’s offer (termination agreement), or if the Player 

definitively refused to comply with his contractual duties (unilateral termination by the 

Player), or if the Club terminated the Player Contract because of a severe and 

incurable breach by the Player (unilateral termination by the Club). 

55. The Club submits that the Player’s decision of 25 December 2017 had been final and 

irreversible, as evidenced by his WhatsApp messages, and the Player did not appear 

at the team’s practice of the following day, 26 December 2017. Furthermore, the 
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Player had already negotiated a new contact with Beirut Club, which made a 

continuation of the Player Contract illusory.  

56. As held before, the mere communication of the Player’s decision to leave while he 

was still in Herzliya did not terminate the Player Contract, nor did the Player’s 

absence from one practice or his alleged negotiations with another club. It is 

speculative to assume that the Player would also have missed further practices which 

might have demonstrated his definitive refusal to comply with the Player Contract.  

57. There is also no evidence on record which would support the argument that it was the 

Club which terminated the Player Contract for cause because of the Player’s breach 

of contract (i.e. his absence from practice and his possible negotiations with another 

club). The return of the Player’s passport and the voided work visa must be seen in 

the context of the Player’s decision to leave the Club and did not constitute an 

independent act of termination of the Player Contract by the Club. 

58. Upon notice of the Player’s wish to leave on 25 December 2017, the Club did neither 

protest the Player’s plans nor insist on the Player’s compliance with the Player 

Contract. It rather supported the Player’s departure plan by returning his passport and 

made arrangements for the replacement of the Player in the team. In any event, the 

Club did not do anything to hold the Player back, although it could easily have done 

so based on the still valid Player Contract. The Club only complained about the 

misbehaviour of the Player but also found that it was not worth engaging in legal 

battles since it made no sense trying to change the Player’s mind after he had already 

found a new club. This is certainly understandable from a business point of view. 

However, speaking in legal terms, not opposing the Player’s explicit offer to terminate 

the Player Contract but instead engaging in activities in support of the Player’s leave, 

must be regarded as the Club’s implicit consent to the proposed termination. 
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59. The Club’s consent is also evidenced by the return of the Player’s passport with the 

invalidated work visa and the Club’s request to vacate the apartment and return the 

car. Furthermore, Mr. Akunis replied to the Player’s question about his status by 

WhatsApp on 30 December 2017: “After you (…) decided not to come to practices 

and informed us that you are leaving the club there is no reason for you to come to 

practices or stay here.”  

60. The Arbitrator therefore concludes that the Player Contract was terminated when the 

Club implicitly accepted the Player’s request to terminate early the Player Contract, 

i.e. by mutual consent. He also finds that such consent was demonstrated on 29 

December 2017, at the latest, i.e. the date when the Club returned the Player’s 

passport with the invalidated work visa. This conclusion is in line with the conclusion 

of FIBA in its decision on the transfer of the Player to a club in Lebanon of 8 February 

2017 (the “FIBA Decision”). The Arbitrator does not share the Club’s view that the 

Player Contract was still in force in January 2018 because the Player’s termination 

was invalid.  

8.2 What are the consequences of the early termination of the Player Contract? 

61. Both Parties raise financial claims against each other, either in the Request for 

Arbitration or by way of a counterclaim. The Arbitrator will address these claims in the 

following, whereby he will deal with the Player’s counterclaims first and then review 

the Club’s damage claims.  
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(a) Player’s claim for compensation for missed income because of the delayed LoC 

62. The Player submits that after the Player Contract was terminated on 29 January 

2017, he could have signed with Beirut Club without delay. Since the Club refused to 

issue the LoC, he could join Beirut Club only on 11 February 2018 instead of 1 

January 2018. He therefore missed the income which he could have earned in this 

period and the Club must cover his loss. 

63. While the Club readily returned the Player’s passport on 29 January 2017 which 

enabled the Player to leave the country on the following day, it refused to issue the 

LoC which would have allowed the Player to play with another club. The Club made 

the issuance of the LoC conditional upon payment of an amount of USD 30,000 – 

40,000 to compensate the Club for damages suffered because of the Player’s breach 

of contract.  

64. According to Art. 3-64 of the FIBA Internal Regulations (“FIBA IR”), the LoC can only 

be refused if the player is still under contract to play for this club. At the time of the 

request for the LoC, the Club believed the Player Contract was still in force and would 

be terminated only if the Parties agreed on all open issues. It was the Club’s view that 

the Player Contract was still effective and its formal termination as a pre-requisite for 

the issuance of the LoC required the Club’s explicit consent which could be made 

dependent on a financial contribution. That is also the basis for the transfer system in 

professional football. 

65. FIBA, however, concluded that the Player Contract was no longer in place and the 

Player was entitled to register with a club in Lebanon which is also the view of the 

Arbitrator. However, the Arbitrator also finds the Club did not act in bad faith and did 

not intentionally violate Art. 3.64 of the FIBA IR (“A letter of clearance may not be 
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delayed because of a monetary dispute between a club and a player”) when it 

withheld the LoC while negotiating compensation with the Player. 

66. The Arbitrator therefore finds that the Club is not liable and does not have to 

compensate the Player for any lost income which the Player could have earned if he 

had obtained the LoC earlier. 

(b) Player’s claim for unpaid salaries and late payment penalty 

67. The parties agree that the Club did not pay the contractual salary of the Player 

between 16 and 25 December 2017 amounting to USD 3,788.00. The Player Contract 

was then still in force, and the Player participated in the team’s activities. The Club 

justifies the non-payment of the salary because of the Player’s breach of contract, 

when he unilaterally decided to terminate the Player Contract.  

68. The Arbitrator finds that the Player is entitled to his contractual salary until the 

termination of the Player Contract. While payment of the salary for the period when 

the Player did no longer participate in the team’s activities could be disputed, the 

Player requests outstanding salary only for the period when he was providing his 

services to the Club, which was also the date when he “decided to leave the Club”, 

namely 25 December 2017. The Club is therefore obliged to pay the requested salary 

of USD 3,788.00 to the Player. 

69. The Player is requesting a late payment penalty of 100 USD per day since January 

2018. According to Art. B. 7 of the Player Contract, a “late fee of $ 100 USD net per 

each late day will be assessed.” Upon termination of the Player Contract on 29 

December 2017, all open claims of the Parties became due for payment. Considering 
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the waiting period of 10 days, the first day on which a late payment penalty on the 

unpaid salary amount became due, was 8 January 2018. According to BAT 

jurisprudence, the late payment penalties can be claimed until the date of the 

respective Request for Arbitration, which is the date on which the counter-claim was 

raised, i.e. until 30 April 2018, which amounts to 102 days. 

70. Also, according to consistent BAT jurisprudence, the Arbitrator may (and usually 

does) reduce excessive penalties. A penalty is deemed excessive, e.g. when the total 

amount seems to be clearly disproportionate compared to the principal amount which 

was delayed, especially when it exceeds the principal amount. The Player’s claim 

would lead to a penalty of USD 10,200.00 which is clearly disproportionate and 

excessive compared to the principal amount of USD 3,788.00. The Arbitrator, 

deciding ex aequo et bono, reduces the late payment penalty to the amount of the 

principal amount of USD 2,500.00. 

71. Whether the Club can set off the outstanding salary and the late payment penalty 

against its own damage claims against the Player is a different issue discussed 

below.  

(c) Monetary fine for the Player missing the practice of 26 December 2017 

72. The Player concedes that he violated the Player Agreement by missing the team’s 

practice of 26 December 2017 without the Club’s consent and invites the Arbitrator to 

impose a fine on him. The Player’s request was perhaps intended at 

counterbalancing the impression that the Player terminated the Player Contract and 

walked away. Indeed, no disciplinary proceeding has been initiated by the Club and 

no request for a disciplinary fine has been made by the Club. The Arbitrator does 
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therefore not impose a fine on the Player because of his absence from the team’s 

practice on 26 December 2017. 

(d) Club’s claim for damages caused by the Player’s sudden departure 

73. The Club requests damages because of the Player’s breach of contract when he 

departed in the middle of the season. It claims restitution of the costs related to the 

signing of the Player and his family of USD 19,748.00 and the costs for the signing of 

a substitute player of USD 56,958.00. In addition, the Club requests a further amount 

of USD 30,000.00 for professional damage which is difficult to quantify. Finally, the 

Club claims an amount of USD 10,000.00 to be compensated for the time spent by 

the Club’s chairman and CEO because of the Player’s sudden departure. 

74. As stated before, the Arbitrator finds that the Player Contract must be deemed 

terminated by the Club’s implied consent when the latter returned the Player’s 

passport with the voided working visa enabling him to leave the country. However, 

when the Player Contract came to an end on 29 December 2017, the Parties had not 

yet agreed on the financial consequences of the termination and started negotiating. 

The Club’s bargaining power was obviously weakened when FIBA declared that the 

Player Contract was no longer in force and allowed the Player to be registered with a 

Lebanese club, although FIBA explicitly abstained from deciding on any financial 

claims between the parties and referred the parties, if they so wished, to BAT. 

75. However, while the Club must accept the consensual termination of the Player 

Contract, it shall not be punished for its reasonable decision to look forward and not 

to resist the departure of the Player. 
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76. Still, the question of compensation of the Club for damages remains open and must 

be answered by the Arbitrator by way of filling a lacuna. Awarding damages requires 

the claimant to demonstrate a financial loss, a culpable breach of a contractual or a 

legal duty and a causal link between the Respondent’s behaviour and the claimed 

loss. 

77. While the termination of the Player Contract must be deemed consensual, the 

Arbitrator cannot turn a blind eye to the behaviour of the Player which led to the 

termination. The Player “decided” to leave the Club in the middle of the season, 

despite the fact that he was still bound by the Player Contract. He made it abundantly 

clear to the Club that there was no future for him with Herzliya. He did not formulate 

his “decision” as a request or as a proposal for further discussion but rather as a fact 

and he simply expected the Club to agree.  

78. Although the Club could have said “no”, it was faced with the uncomfortable situation 

that a “no” would have caused troubles with an unmotivated but highly paid player 

which would almost inevitably lead to sporting problems and legal costs. The situation 

was accentuated by the fact that the Player was trying to find a new playing 

opportunity abroad, as the FLB’s request for release of the LoC of 1 January 2018 

suggests. The proximity of the dates of the Player’s “decision” to leave the Club and 

the FLB’s request for the LoC can hardly be considered coincidental. 

79. The Player justifies his decision to leave the Club invoking unacceptable housing 

conditions and internal difficulties of the team. It is striking, however, that there is no 

evidence on record which would demonstrate that the Player raised these issues ever 

before. As a matter of common sense, it should have been the obvious first step of 

the Player to notify the Club of the alleged problems and to debate possible solutions 

for improvement. If the Player had notified the Club of the unacceptable housing 
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conditions, and if his complaint had not been properly addressed, the Player could 

have considered moving and requesting the Club for contribution to his new housing 

costs.  

80. The Player’s ex post facto-explanation of his sudden wish to terminate the Player 

Contract is unconvincing. While the Arbitrator accepts that the Player may not have 

been happy at the Club for whatever reasons, there is no evidence of any steps the 

Player undertook to improve his allegedly unbearable situation. It seems more 

probable that he sought for a contract with another club. The chain of (known) events 

makes it very likely that he found another club, which was ready to accept him, on or 

shortly before 25 December 2017, that the Player then discussed a possible move 

with his agent to find out “what is best for him” and then notified the Club of his 

decision to leave. Only a few days later, on 1 January 2018, the new club requested 

the LoC through FLB, and when the dispute about the LoC was settled, signed the 

Player on 11 February 2018. This means however, that the Player must have 

contacted, either in person or through his agent, other clubs and even negotiated a 

new contract, while he was still under contract with the Club. The Player insisted on 

the fact that he had not signed a contract with another club when the rumours about 

his transfer surfaced in the public. However, this does not change the evidence 

strongly indicating that the transfer to a new club had been arranged while the Player 

was still under contract with the Club. 

81. The Player therefore breached Art. 3 e. of the Player Contract which prohibits “to 

negotiate with another team in Israel or abroad during the agreement period unless 

the Player has advanced and written approval from the team.” Even if it was the agent 

who contacted other clubs, the Player must have known of the agent’s endeavours 

and eventually bears the responsibility for his agent’s activities. It would have been up 

to the Player to demonstrate that the agent acted without the Player’s knowledge.  
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82. Although it was the Player’s good right to propose an early termination of the Player 

Contract, it would have been fair to discuss the issues of concern and to find a 

satisfactory solution for both sides instead of confronting the Club with a “decision” to 

depart which did not leave the Club much of a choice but to put a good face on the 

matter, and which led to unexpected costs and expenses for the Club because of the 

unfortunate timing of the Player’s action. 

83. The Arbitrator finds that the Player intentionally and recklessly violated his contractual 

duties that also include a general duty of loyalty to his employer when he faced the 

Club with his decision to leave, which actually meant that he was moving to another 

club with which he had come to some verbal understanding while he was still under 

contract with the Club. The Arbitrator must therefore review whether the Player’s 

behaviour caused a damage for the Club which must be compensated. 

(i) Costs related to the hiring of the Player 

84. The Club claims costs related to the hiring of the Player as damages. These costs 

have been an investment in the Player when the latter decided to play with the Club. 

The Club expected the Player to provide his services during the entire contractual 

period and did not have to reckon that the Player would depart after roughly one 

month. This decision left the Club with substantial non-amortised hiring costs. On the 

other hand, there is always a risk for a club that a player does not or cannot fulfil his 

contract for the entire contractual period. Under the specific circumstances of the 
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Player’s rather surprising departure, the Arbitrator finds however that the Player must 

contribute the Club’s non-amortised hiring costs7 by a payment of USD 8,000 as 

determined ex aequo et bono. This amount does not include the travel costs of the 

Player’s family: The Arbitrator finds that the Player did not act in bad faith when he 

invited his family to come to Israel at the expense of the Club. There is no evidence 

that he knew already on 17 December 2017 that he would leave the Club a few days 

later. 

(ii) Costs related to the hiring of a substitute for the Player 

85. The Club then claims the costs related to the hiring of Brandon Trish as a substitute 

for the Player, in the amount of USD 56,958.00. The Arbitrator accepts that the Club 

had to find a suitable replacement of the Player and hired Brandon Trish on short 

notice. The Player argues that the hiring of Brandon Trish was planned anyway which 

was demonstrated by the fact that it took the Club only a few days to bring him to 

Herzliya.  

86. The Arbitrator finds that the hiring of Brandon Trish was a consequence of the 

Player’s departure and not planned long beforehand. Mr. Trish played with the Club in 

the previous season and was therefore known to the Club. He played with PAOK 

Athens in the first half of the 2017/2018 season but parted ways with that club in 

December 2017 and was available to fill in.  

                                                

 

7
 See also FAT 0041/09, paras. 78 et seq.; BAT 0436/13, paras. 81 et seq. 
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87. While the Arbitrator finds that the Club shall be entitled to the initial costs of the hiring 

of a new player (flight ticket, work visa, agent’s commission, registration costs) which 

amount to USD 9,458.00, the Club cannot claim a compensation for the salary of Mr. 

Trish. Mr. Trish replaced the Player and the Club was no longer obliged to pay the 

Player’s salary. Instead, the Club benefitted from Mr. Trish’s services and had to 

compensate him according to a new player contract. Hence, the Arbitrator finds that 

the Player must only compensate the Club for the unplanned initial costs of the hiring 

of the substitute player Brandon Trish in the amount of USD 9,458. 

(iii) Compensation of the Club’s potential damage because of the 

exhaustion of its foreign player quota 

88. The Club claims that it was forced to hire a substitute for the Player and thereby 

exhausted its foreign player quota in the middle of the playing season. This put the 

Club in a position of having no further opportunity to hire another foreign player, if one 

of the actual foreign players needed to be replaced, e.g. because of an injury. 

89. The Club’s claim is not quantified or supported by any evidence, nor is it 

substantiated. The Arbitrator therefore dismisses the Club’s complaint about a 

compensation for the risk of losing the chance of signing another player in the further 

course of the season. 

(iv) Club’s claim for a compensation for “professional damage” 

90. The Club requests the payment of a compensation of USD 30,000.00 for 

“professional damage” as such compensations had been awarded in other BAT 

cases. The sudden departure of a key player placed the Club in a difficult position. In 
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order to deal with the new situation time and resources of the Club’s management 

was absorbed. It had to find a substitute and integrate him into the team in the middle 

of the season. Furthermore, the departure of a key-player may also have affected the 

Club’s image in the public. 

91. There is no evidence, and it has not even been asserted, that Mr. Trish who was 

hired immediately after the departure of the Player was not an adequate substitute of 

the Player and that the Club suffered a sporting disadvantage – especially since Mr. 

Trish was not an unknown player to the Club. The Arbitrator also finds that it belongs 

to the tasks of the Club’s management to handle unexpected situations which may 

include the replacement of a player while the season is ongoing. Finally, the Club has 

not specified what the reputational damage was consisting of. In particular, there is no 

indication that the Club lost contributions from sponsors or other income. 

92. The Arbitrator accepts, however, that the unexpected departure of a key player may 

have a disruptive effect on the course of the Club’s season, both with respect to its 

sporting and business goals, which is difficult to quantify in financial terms. According 

to the Club, this was the reason why it negotiated a compensation for its consent to 

the termination of the Player Contract and the submission of the LoC. These 

negotiations failed because the Parties could not find a settlement between the 

Player’s offer (which was actually an offer from his new club) and the expectation of 

the Club. It was then the Player who suggested to leave it to FIBA to come up with a 

final amount.  

93. The Arbitrator finds that, in the particular circumstances of this case and given the 

sequence of events described above, the agreement of the Club to the Player’s 

request to early terminate the Player Contract was deemed subject to the condition of 

an adequate compensation. While the Player Contract was terminated on 29 
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December 2017, the Parties did not agree on the compensation and FIBA was not in 

a position to rule on that issue. It is therefore the task and the competence of the 

Arbitrator to fill the lacuna. Considering the circumstances of the separation of the 

Parties and the amounts which were proposed and expected during the negotiations, 

the Arbitrator determines the compensation for professional damage payable by the 

Player to the Club at USD 20,000. 

(e) Claim for compensation of “additional time and resources” spent by the 

chairman and the CEO of the Club 

94. The Club claims an amount of USD 10,000.00 for “additional time and resources” 

spent by the chairman and the CEO to handle the situation when the Player departed 

from the Club. The Club does not further specify such additional efforts. Any 

additional efforts by the Club’s management because of the replacement of the 

Player are sufficiently covered by the compensation awarded in the previous section 

(d) and do not justify any additional compensation. The respective request is 

therefore dismissed.  

(f) Interest on the Club’s claims 

95. The Club is requesting default interest on the compensation due by the Player at 1% 

per month. The Player Contract does not stipulate an obligation to pay interest on 

overdue amounts to either Party. Nevertheless, according to standing BAT 

jurisprudence, default interest can be awarded even if the underlying agreement does 

not explicitly provide for an obligation to pay interest. This is a generally accepted 

principle which is embodied in most legal systems. However, it is also generally 
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accepted that the obligee must request payment of interest from the obligor if not 

agreed in the underlying agreement in advance or where the contract makes it clear 

that the parties intended that performance take place at or before a precise point in 

time. The Club has requested payment of interest in the Request for Arbitration, on an 

amount which was determined by this award. The rate claimed by the Club (1% per 

month) is equivalent to a compounded annual rate of 12.68%. The Arbitrator 

considers that, in the absence of any agreement or specific submissions in that 

respect, this rate is disproportionately high.8 Therefore, in line with BAT 

jurisprudence,9 the Arbitrator awards interest of 5% per annum on the amount of USD 

31,170.00 from the date of this award.  

(g) Summary 

96. The Club shall be entitled to an amount of USD 8,000 as a contribution to the 

unamortised costs related to the hiring of the Player, USD 9,458.00 for the initial costs 

of hiring a substitute player and of USD 20,000 for professional damage, i.e. a total 

amount of USD 37,458.00. The Player shall be entitled to the unpaid salary of USD 

3,788.00 and the late payment penalty of USD 2,500.00 i.e. a total amount of USD 

6,288.00 which shall be set off against the Club’s claim and will result in an amount 

due by the Player to the Club of USD 31,170.00 plus interest of 5% per annum 

from the date of this award. 

                                                

 

8
 See also FAT 0012/08, page 21; BAT 0413/13, para. 80. 

9
 See, ex multis, FAT 0030/09, para 50; FAT 0050/09, para. 60; BAT 0170/11, para. 75. 
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9. Costs 

97. Article 17 of the BAT Rules provides that the final amount of the costs of the 

arbitration shall be determined by the BAT President and that the award shall 

determine which party shall bear the arbitration costs and in what proportion; and, as 

a rule, shall grant the prevailing party a contribution towards its reasonable legal fees 

and expenses incurred in connection with the proceedings. 

98. On 19 August 2018 - considering that pursuant to Article 17.2 of the BAT Rules “the 

BAT President shall determine the final amount of the costs of the arbitration which 

shall include the administrative and other costs of BAT and the fees and costs of the 

BAT President and the Arbitrator”, and that “the fees of the Arbitrator shall be 

calculated on the basis of time spent at a rate to be determined by the BAT President 

from time to time”, taking into account all the circumstances of the case, including the 

time spent by the Arbitrator, the complexity of the case and the procedural questions 

raised - the BAT President determined the arbitration costs in the present matter to be 

EUR 10,000.00. 

99. Considering the outcome of the case, the Arbitrator finds it fair that the fees and costs 

of the arbitration consisting of the Club’s claim and the Player’s counterclaim are 

borne equally by both Parties.  

100. Furthermore, the Arbitrator considers it adequate that each Party bears its own legal 

fees and costs related to this arbitration.  
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10. AWARD 

For the reasons set forth above, the Arbitrator decides as follows:  

1. Mr. Michael James Efevberha is ordered to pay to Bnei Herzliya BC the 

amount of USD 31,170.00 plus interest of 5% per annum from the date of this 

award. 

2. Any other or further-reaching requests for relief are dismissed. 

 

Geneva, seat of the arbitration, 30 August 2018 

 

 

Stephan Netzle 

(Arbitrator) 

 


