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1. The Parties 

1.1 The Claimant 

1. Mr. Elie Stephan (“Player”) is a Lebanese professional basketball player. 

1.2 The Respondent 

2. Club Sportif Sagesse Beirut (“Respondent”) is a professional basketball club in Beirut, 

Lebanon.  

2. The Arbitrator 

3. On 3 December 2015, Prof. Richard H. McLaren, President of the Basketball Arbitral 

Tribunal (the "BAT"), appointed Mr. Klaus Reichert, SC as arbitrator (hereinafter the 

“Arbitrator”) pursuant to Article 8.1 of the Rules of the Basketball Arbitral Tribunal 

(hereinafter the "BAT Rules"). None of the Parties has raised any objections to the 

appointment of the Arbitrator or to his declaration of independence. 

3. Facts and Proceedings 

3.1 Summary of the Dispute  

4. On 10 December 2013, Player and Respondent entered into an agreement (“the 

Agreement”) whereby Respondent engaged Player to play basketball for three 

seasons, namely, 2013-2014, 2014-2015, and 2015-2016. The salary of Player was 

agreed at a guaranteed, net, sum for those seasons of USD 125,000.00, USD 

135,000.00, and USD 150,000.00, respectively. The Parties agreed that these salaries 

were to be paid by way of regular monthly instalments.  
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5. On 15 December 2014 the Parties signed a document entitled “Addendum” whereby 

they agreed to adjust the financial terms for the 2014-2015 season. Player agreed to 

postpone 20% of his salary for 2014-2015 “for a later date in that Season”. Respondent 

agreed to pay back all or part of that amount during that season “when and if additional 

funds are secured”. The Parties further agreed that if, by the end of that season, all or 

part of that amount was not paid, the remaining amount would be added to the salary 

for the 2015-2016 season. 

6. Player says that 20% of his salary for the 2014-2015 season was not paid during that 

time, and was therefore added to his salary for the 2015-2016 season. He further says 

that the first salary instalment for 2015-2016 was not paid in due time, nor was the 

second instalment. By October and November 2015 the Parties were in dispute as to 

payments, with the apparent culmination being a tweet from the Respondent’s coach 

that Player was officially out of the team.  

7. Player wants his full salary for the 2015-2016 season together with the remaining 

amount postponed from the 2014-2015 season. Respondent denies liability. Hence, 

this arbitration has been brought by Player. 

3.2 The Proceedings before the BAT  

8. On 19 November 2015, Player filed a Request for Arbitration of that date in accordance 

with the BAT Rules. 

9. The non-reimbursable handling fee in the amount of EUR 2,988.00 was paid on 26 

November 2015.  

10. On 10 December 2015, the BAT informed the Parties that Mr. Klaus Reichert, SC had 

been appointed as the Arbitrator in this matter. Further, the BAT fixed the advance on 

costs to be paid by the Parties as follows: 
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“Claimant (Mr. Elie Stephan)     EUR 5,500.00  

Respondent (Club Sportif Sagesse Beirut)  EUR 5,500.00” 

The foregoing sums were paid as follows: 21 December 2015, EUR 5,488.00, by 

Respondent; and 24 December 2015, EUR 5,488.00 by Player. 

 

11. Respondent filed its Answer on 12 January 2016. 

12. Player filed his second submission on 1 February 2016. 

13. Respondent filed its second submission on 14 February 2016.  

14. On 15 February 2016, the Parties were invited to submit their statements of costs by 22 

February 2016 and were notified that the exchange of documentation was closed in 

accordance with Article 12.1 of the BAT Rules. 

15. The Parties filed their respective statements of costs by the deadline of 22 February 

2016. The Parties were each given an opportunity to comment on the statements of 

costs of the other. The Parties did not make any such comment. 

4. The Positions of the Parties 

16. Player’s position is as sought in his claim for relief in the Request for Arbitration (in 

summary): 

(a) A letter of clearance – this was stated to be sought by way of a Preliminary 

Order; 

(b) Respondent to be declared in “integral breach” of the Addendum, with the 

effect of returning Player to the status quo ante of 30 September 2014; 
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(c) USD 177,000.00, being arrears and future payments (Player, in his second 

submission, seeks “exemplary compensation”, additionally, in the amount of 

USD 17,700.00); 

(d) Interest; 

(e) Costs. 

17. Respondent’s position is as sought in its request for relief in the Answer (in summary): 

(a) An order acknowledging that USD 27,000.00 is due and owing to Player and that 

payment in instalments would be made on a schedule and in amounts 

“commensurate with the deference exuded in the Addendum”; 

(b) Denial of Player’s other claims; 

(c) “[t]ake into account Player’s conduct, requesting this Arbitration in bad faith”; and 

(d) Costs. 

5. The Jurisdiction of the BAT 

18. Pursuant to Article 2.1 of the BAT Rules, “[t]he seat of the BAT and of each arbitral 

proceeding before the Arbitrator shall be Geneva, Switzerland”. Hence, this BAT 

arbitration is governed by Chapter 12 of the Swiss Act on Private International Law 

(PILA).  

19. The jurisdiction of the BAT presupposes the arbitrability of the dispute and the 

existence of a valid arbitration agreement between the parties.  
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20. The Arbitrator finds that the dispute referred to him is of a financial nature and is thus 

arbitrable within the meaning of Article 177(1) PILA.1 

21. The jurisdiction of the BAT over Player’s claims is stated to result from the arbitration 

clause 9 of the Agreement, which reads as follows:  

“Any dispute arising from or related to the present contract shall be submitted to the 
Basketball Arbitral Tribunal (BAT) in Geneva, Switzerland and shall be resolved in 
accordance with the BAT Arbitration Rules by a single arbitrator appointed by the BAT 
President. The seat of the arbitration shall be Geneva, Switzerland. The arbitration shall 
be governed by Chapter 12 of the Swiss Act on Private International Law, irrespective of 
the parties' domicile. The language of the arbitration shall be English. The arbitrator shall 
decide the dispute ex aequo et bono.” 

22. The arbitration clause is in written form and thus fulfils the formal requirements of 

Article 178(1) PILA.  

23. With respect to substantive validity, the Arbitrator considers that there is no indication 

in the file that could cast doubt on the validity of the arbitration clauses under Swiss law 

(referred to by Article 178(2) PILA).  

24. The language of the arbitration clause is quite clear, namely, the Parties have opted for 

BAT arbitration. The Parties have participated fully, asserting their respective claims, 

and without reservation as to jurisdiction. 

25. For the above reasons – with the exception of the request for issuance of a letter of 

clearance, which will be discussed below – the Arbitrator has jurisdiction to adjudicate 

the claims of the Parties. 

                                                

1  Decision of the Federal Tribunal 4P.230/2000 of 7 February 2001 reported in ASA Bulletin 2001, p. 523.  



 

 

 

 

 

 

Arbitral Award  7/25 
(BAT 0776/15) 

 

6. Discussion 

6.1 Applicable Law – ex aequo et bono 

26. With respect to the law governing the merits of the dispute, Article 187(1) PILA 

provides that the arbitral tribunal must decide the case according to the rules of law 

chosen by the parties or, in the absence of a choice, according to the rules of law with 

which the case has the closest connection. Article 187(2) PILA adds that the parties 

may authorize the arbitrators to decide “en équité” instead of choosing the application 

of rules of law. Article 187(2) PILA is generally translated into English as follows: 

“the parties may authorize the arbitral tribunal to decide ex aequo et bono”. 

 
27. Under the heading "Applicable Law", Article 15.1 of the BAT Rules reads as follows: 

“Unless the parties have agreed otherwise the Arbitrator shall decide the dispute ex 
aequo et bono, applying general considerations of justice and fairness without reference 
to any particular national or international law.” 

28. As noted in paragraph 21 above, the arbitration clause in the Agreement expressly 

provides that the Arbitrator shall decide any dispute ex aequo et bono.  

29. The concept of “équité” (or ex aequo et bono) used in Article 187(2) PILA originates 

from Article 31(3) of the Concordat intercantonal sur l’arbitrage2 (Concordat)3, under 

which Swiss courts have held that arbitration “en équité” is fundamentally different from 

arbitration “en droit”: 

                                                

2
  That is the Swiss statute that governed international and domestic arbitration before the enactment of the 

PILA (governing international arbitration) and, most recently, the Swiss Code of Civil Procedure (governing 
domestic arbitration). 

3
  P.A. Karrer, Basler Kommentar, No. 289 ad Art. 187 PILA. 
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“When deciding ex aequo et bono, the Arbitrators pursue a conception of justice which is 
not inspired by the rules of law which are in force and which might even be contrary to 
those rules.”

4
 

30. In substance, it is generally considered that the arbitrator deciding ex aequo et bono 

receives “a mandate to give a decision based exclusively on equity, without regard to 

legal rules. Instead of applying general and abstract rules, he/she must stick to the 

circumstances of the case.”5 

31. This is confirmed by Article 15.1 of the BAT Rules in fine, according to which the 

Arbitrator applies “general considerations of justice and fairness without reference to 

any particular national or international law.” 

32. In light of the foregoing considerations, the Arbitrator makes the findings below. 

6.2 Findings 

33. The doctrine of pacta sunt servanda (which is consistent with justice and equity – 

parties who make a bargain are expected to stick to that bargain) is the principle by 

which the Arbitrator will examine the merits of the claims.  

34. First, there is no dispute between the Parties as to the fact that they entered into the 

Addendum, and that 20% of the salary payments for Player for the 2014-2015 season 

were agreed to be deferred. Clause 3 of the Addendum is explicit in this regard and 

Player agreed to postpone 20% for payment to “a later date in that Season”. By clause 

3 of the Addendum, Respondent was to pay back all or part of the postponed amount 

during that season “when and if additional funds are secured”. 

 

                                                

4
  JdT 1981 III, p. 93 (free translation). 

5
  Poudret/Besson, Comparative Law of International Arbitration, London 2007, No. 717. pp.625-626. 
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Secondly, it is not in dispute between the Parties that 20% of Player’s salary for the 

2014-2015 season was not paid to him by Respondent during that season. While 

Player does say that Respondent was consistently late with the reduced payments it 

did make during that season, ultimately this is not of direct relevance to the present 

dispute. Player is not basing his claims for relief on late payments during the 2014-

2015 season; the Arbitrator is not to be taken as condoning such behaviour on the part 

of Respondent, but is simply noting the fact that the tardy nature of Respondent’s 

payments during 2014-2015 is not the trigger for the present arbitration. 

 

35. Thirdly, it is not in dispute between the Parties that USD 27,000.00 represents the 

unpaid and postponed amount of salary due to Player from the 2014-2015 season. 

 

36. The first disputed issue which the Arbitrator will address is by when the postponed 

amount of USD 27,000.00 due to Player from the 2014-2015 was to be paid. 

  

37. The Addendum provides, at clause 5, that: 

“In case by the end of the Season all of the amount or part of it haven’t been restored by 
The Club to The Player, all or the remaining amount of the postponed 20 % from Season 
2014-2015 will be added to the already agreed upon amount in the original contract for 
Season 2015-2016.” 

38. Player’s position is that the amount of USD 27,000.00 became due on 31 May 2015 

(being the last scheduled payment date for salary during the 2014-2015 season) unless 

the budget of Respondent “proved insufficient”. Player, further, says that Respondent 

has not demonstrated or shown its budget, or any insufficiency in that regard. 

 

39. Respondent counters that there was no obligation on its part to disclose its budget, and 

says that the Addendum’s terms as regards “additional funds” were “vaguely […] 

secured”. It suggests that the goal of the Parties was clearly to work out an immensely 

deferential accommodation. 
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40. It is apparent to the Arbitrator that the Addendum did not impose any obligation, 

expressly, on Respondent to reveal its budget to Player, but was indeed rather vague 

as to when the postponed 20% would be paid during the 2014-2015 season. This 

vagueness makes it difficult for the Arbitrator to accept Player’s contention that the 

postponed amount fell due precisely on 31 May 2015, particularly in light of clause 5 of 

the Addendum (recorded in paragraph 37 above). Clause 5 expressly contemplated a 

situation whereby the postponed amount due to Player would be added to the 

following, 2015-2016 season. The manner of how the postponed amount of USD 

27,000.00 was to be added to the 2015-2016 season, whether as a lump sum, or 

spread out in instalments, is the question to be resolved. 

 

41. Respondent suggests that the Parties would never have intended that any amount 

carried forward from 2014-2015 would be added as a lump sum to the first scheduled 

payment for 2015-2016. While Player’s position, as articulated in his second 

submission, is somewhat diffuse (and references to various national legal concepts are 

unavailing when an arbitrator is to rule ex aequo et bono), the Arbitrator takes him to 

say that the USD 27,000.00 was due at the beginning of the 2015-2016 season. 

 

42. The Addendum is silent as to exactly how the postponed amount of USD 27,000.00 

would be added to the 2015-2016 season. The Arbitrator does note at this point that he 

does not find any assistance in Respondent’s ex post facto speculation (advanced only 

as a matter of Counsel’s submission) that the Parties would never have intended that it 

would added as a lump sum to the first scheduled payment for the 2015-2016 season. 

The answer must lie in the proper interpretation of the Parties’ contractual 

arrangements. 

 

43. As to the exercise of interpretation in professional basketball contracts subject to BAT 

arbitration clauses empowering an arbitrator to rule ex aequo et bono, the Arbitrator 

must look at all of the contractual language chosen by the Parties through the eyes of a 

reasonable reader to see what is the ordinary and natural meaning of the words used. 
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A reasonable reader in this context is assisted by the overall background context of 

professional basketball and general common understanding amongst such users. The 

mere fact that a contractual arrangement, if interpreted according to its ordinary and 

natural language in light of the overall background context of professional basketball, 

has worked out badly, or even disastrously, for one of the parties is not a reason for 

departing from that language. 

 

44. The controlling document in this Arbitration, and for the Parties, is the Agreement. This 

is the foundation of the Parties’ relationship and sets out how they wished to arrange 

their affairs for the three seasons during which Player would play for Respondent.  

 

45. The Agreement uses entirely standard and unremarkable language widely known and 

understood amongst the professional basketball community; expressions such as “fully 

guaranteed net Base Salary” are usual in professional basketball contracts and 

understood by any reasonable reader, knowing the context, as connoting a particular 

obligation to pay on the part of a club, even if there is a lack of, or failure to exhibit 

sufficient skill as a player.  

 

46. Consistent with the usual approach in multi-season professional basketball contracts, 

the Agreement describes a season-specific net salary, payable in monthly instalments. 

The dates for payment are imbued with considerable significance as the Agreement 

affords Player the right to terminate if there is a delay of 30 days on the part of 

Respondent. It is obvious from the Agreement, and indeed this is consistent with 

common practice in professional basketball contracts, that Player was to receive his full 

season’s salary during that season, without a spill-over into a subsequent year. 

 

47. With the foregoing background in mind, how should the Addendum be properly 

interpreted? 
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48. The Addendum was an agreed departure, for one season, from the clear and 

unambiguous payment schedule for that season. It represents an accommodation by 

Player of Respondent, presumably in light of the commercial circumstances then 

applicable. Of course Player was under no obligation, legally, to enter into the 

Addendum; BAT cases are replete with instances of clubs pleading commercial 

difficulties, but such defences invariably fail. The commercial success or failure of a 

club is no reason to absolve it from contractual liabilities.  

 

49. The fact is that the Parties entered into the Addendum as an accommodation for, at 

most, one season. There was a stated aspiration that Player would be paid in full, if 

possible, during the 2014-2015 season. That did not transpire, and the Arbitrator does 

not criticize in any way Respondent for not doing so. There is no evidence, one way or 

the other, as to the state of Respondent’s finances during the 2014-2015 season, and 

the Arbitrator is content to assume that circumstances were such that the postponed 

amount due to Player was not within the commercial reach of the club at that time. 

However, the stated aspiration of payment within the 2014-2015 season, together with 

the overall background already described above, does inform the proper interpretation 

of clause 5 of the Addendum, i.e. how the postponed amount was to be added to the 

2015-2016 season. 

 

50. The Arbitrator is of the view that the indulgence on salary agreed in the Addendum was 

not carried forward into the 2015-2016 season. Respondent already had the benefit of 

a deferral of payment obligations for a defined period, and it would be inconsistent with 

any proper, overall, interpretation of the Parties’ contractual arrangements, to give it an 

even greater indulgence by postponing further the full discharge of its debts towards 

Player. In effect, what Respondent is advancing is that it should be allowed to pay off 

an accrued and admitted debt arising from the 2014-2015 season, in increments 

across the 2015-2016 season. This would, in order to be a stateable proposition, 

require the most clear and unambiguous language; such language is absent.  
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51. The Arbitrator is unimpressed with the position taken in this regard by Respondent. It 

was granted, without obligation on the part of Player, an indulgence on payment of its 

debts for the 2014-2015 season. There was an aspiration that the full amount would be 

paid during that season, consistent with the controlling language of the Agreement, if 

funds became available. Further, the good will of Player in this regard was expressly 

noted in the Addendum. Therefore, it ill behooves Respondent to decry Player for 

expecting his postponed salary amounts to be paid in full at the start of the 2015-2016 

season, and also to extrapolate a good will indulgence from the 2014-2015 season into 

a further indulgence for the following season. 

  

52. The Arbitrator holds that the amount of USD 27,000.00, being the postponed and 

admitted sum due to Player from the 2014-2015 season was due and owing on 31 

August 2015 (being the first payment date for his salary for the 2015-2016 season). 

The fact that the salary instalment due to Player that day was a large, in relative terms, 

sum of USD 60,000.00, is of no assistance to Respondent. It made the commercial and 

legal choices it did when it entered into the Agreement, and the Addendum, however 

dismayed it now expresses itself to feel about the consequences of those choices. 

 

53. It is common case that Respondent did not pay USD 27,000.00 to Player on 31 August 

2015. The consequences of that non-payment will be addressed later in this Award 

when the Arbitrator analyses the dispute as to Player’s departure from Respondent. 

 

54. Turning to the 2015-2016 season, as already noted the first salary instalment was 

provided for in the Agreement in the amount of USD 60,000.00 payable to Player on 31 

August 2015. It is admitted that this was not paid by Respondent. What is stated in the 

Answer is that in September 2015, Respondent sought to “solidify a final payment-

schedule for the amount carried forward and ask Player about his intentions to have a 

new addendum to the Agreement for Season 3”. It is further stated that Player refused 

to engage with this approach. 
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While Respondent could indeed ask Player to make the same accommodation for 

2015-2016 as he did for the previous season, unless the Parties came a binding 

arrangement in that regard, all the obligations contained in the Agreement remained 

undisturbed. It is immaterial that other players decided to accommodate Respondent. 

In short, there is no stateable or cognizable reason why this salary installment was not 

paid by Respondent. Its apparent financial condition is not a legally sustainable 

defence. 

 

55. The second salary instalment for the 2015-2016 season was due on 30 September 

2015 in the amount of USD 10,000.00. It is admitted that this was not paid by 

Respondent. As with the salary instalment which was due on 31 August 2015, no 

stateable or cognizable reason for non-payment has been advanced by Respondent. 

 

56. While Respondent does dwell on the submission that Player was intent on leaving the 

Club, that position is unavailing as regards to the failure to pay duly contracted-for 

salary instalments in a timely fashion. Whether it was true or not that Player wished to 

leave, the obligation to make due payment remained with Respondent. 

 

57. The position, at the outset of October 2015, appears clear to the Arbitrator. Stripping 

away the commercial jousting, that position is as follows: 

 

(a) Player was owed USD 27,000.00 from the 2014-2015 season, this was due on 

31 August 2015, and was not paid by Respondent; 

(b) Player was owed USD 60,000.00 by way of the first instalment of his salary for 

the 2015-2016 season, this was due on 31 August 2015, and was not paid by 

Respondent; and 

(c) Player was owed USD 10,000.00 by way of the second instalment of his salary 

for the 2015-2016 season, this was due on 30 September 2015, and was not 

paid by Respondent. 
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58. The Agreement has a specific provision for default in timely payments to Player, 

namely part of clause 2: 

“In the event that any scheduled payments are not made by the Club within Thirty (30) 
days of the applicable payment date, Player shall have the right, at Player’s option, to 
terminate this Agreement and accelerate all future payments required under this 
Agreement…..” 

59. This is a common, and unremarkable provision found in many professional basketball 

contracts. In the event of a thirty day default of payment, Player has the option to 

terminate. It is not a self-executing termination, but rather requires Player to take a 

formal step to terminate. If Player wishes to terminate in those circumstances he can 

do so, but he can also choose not to do so. If Player decides to terminate, then it must 

be made reasonably clear to Respondent what is happening. Termination does not 

occur “by telepathy”, nor can it be couched in vague language; equally, notice of 

termination should not become a hostage to ardent pedantry if it is sufficiently clear as 

to what is happening. 

 

60. On 2 October 2015, Player sent an email to a representative of Respondent in the 

following terms: 

 
“Dear Joseph, 

This is just to inform you that 30+ days passed for my payment due on August 31st 2015. 
I will still go to the pick up games in Ghazir when I can not as an official Sagesse player. 

Best regards, 

E.S.” 

61. This email (repeated in identical terms on 4 October 2015 to the same recipient) is of 

considerable importance and the Parties spend much time debating its effect.  

 

62. Respondent disputes, with vigour, that Player’s emails terminated the Agreement. It 

says that:  
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“[E]ven if it were possible to adequately convey such an important message in such a 
short and informal way, Claimant did not do so. Instead, he merely informed Respondent 
of Claimant’s primary remedy under the Agreement: Claimant chose to sit out and 
withhold performance. Setting aside for a moment basic contract law, which requires a 
notice of intent to terminate a contract to be clear and contain (a) precisely formulated 
reasons for the claim of breach, (b) the exact length of the period allotted to cure, and (c) 
the consequences of failing to cure, BAT jurisprudence has consistently underscored the 
importance of fair notice, enabling the other party to understand and evaluate the 
situation. To mention few: BAT 0418/13 ¶ 6-75 that refers to a contract with a nearly 
identical payment provision as in the Agreement; BAT 0535/14 ¶ 34; and BAT 0702/15 ¶ 
57 and on burden of proof BAT 556/14 ¶ 5-43. Claimant invokes principles of fairness, but 
to be fair, if Player wanted to become stricter about the matter of timely payment (as he 
was contractually entitled to do), such a change of position and attitude should have been 
stated very clearly to give Club a reasonable period of time to adapt.”  

 

63. The Arbitrator will first analyse what is actually conveyed by Player’s emails, bearing in 

mind that they must be construed in a reasonable way in light of the contractual 

arrangements then in place between the Parties. 

 

64. The date is of significance as it is more than thirty days after the first instalment was 

due to Player for the 2015-2016 season. In fact, the emails were sent at a time when 

the second instalment was already past due and unpaid. 

 

65. Player specifically draws attention to the fact that more than thirty days have passed 

since the instalment, also specifically identified by him by the exact date, was due to be 

paid. Thus far there is no ambiguity of any kind, and the Agreement’s terms are 

specifically referenced (namely, the date of the instalment, and the thirty day period as 

recorded in paragraph 60 above). 

 

66. Player’s choice of words then gives rise to the debate. He did not use the word 

terminate, or indeed did not reference the consequences for Respondent. He tells 

Respondent that he will go to pick up games (which is understood to be an informal 

sort of game) when possible, but, crucially, not “as an official Sagesse player”.  
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67. Taken collectively, in light of the contractual arrangements between the Parties, and 

also noting that it was Player himself, and not an agent on his behalf, who wrote the 

emails, the Arbitrator is of the view that it is reasonable to infer that he was telling 

Respondent that as they had not paid him for the requisite period of time, he was no 

longer an official player of the club. The Arbitrator takes this email to be, in substance, 

an indication of termination. 

 

68. The Arbitrator notes that Respondent has referenced a number of BAT awards in 

support of its arguments. These will be examined in turn. 

 

69. The agreement underlying BAT 418 does indeed have a virtually identical provision for 

termination. However, in that case there was no written communication on the part of 

the player evincing his wish to terminate, rather, it was stated to have been done orally. 

No proof was presented of such an oral communication and therefore that player’s 

claim that he successfully terminated his agreement failed. That situation is markedly 

different from the present case. That award does, though, make reference (paragraph 

73) to the ability of a player, who is not paid for the contractually-stipulated amount of 

time, to terminate immediately:  

 

“It is clear from this language that the Player had a legal right to terminate the Player 
Contract immediately…..” 

70. The award in BAT 535 is relied upon by Respondent as support for the proposition that 

a cure period, precisely defined, should be afforded, rather than an immediate 

termination. However, the contractual provision underlying that case and referenced in 

paragraph 34 of that award is of a different nature to the one at hand in this arbitration. 

In that case, the provision concerned the right of the club to terminate (“Club has the 

unilateral right to terminate the contract with the player if the player still violates any 

reasonable rules of Club and any rules of CBA League set by Chinese Basketball 

Association after Player and his Agent have previously been warned by Club two times 

in writing of same violation and given a chance to cure”). Paragraph 34 of that award 
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describes the general approach to termination and finds that this clause is consistent 

with affording the breaching party an opportunity to cure. However, general approaches 

must always give way to specific arrangements, if parties have chosen to arrange their 

affairs in a particular way. The fact that a general comment about the nature of club’s 

right to terminate, following a requirement to afford a chance to cure, does not, and 

cannot displace the particular contractual arrangements found in the Agreement. BAT 

535 does not assist Respondent. 

 

71. The award in BAT 702 (in which Respondent was itself the claimant) references a 

termination clause the contract underlying that case which stated as follows: 

 
“[…] The Player will have the right to terminate this Contract in the following cases 1. If 
any payment mandated by this Contract be past due more than thirty (30) days provided 
that the Club receives a 5 (five) days written notification demanding such payment from 
the Player or his Agent […]”. (sic) 
 

72. At a late point in the 2014-2015 season, the player concerned in the BAT 702 case 

decided to perform an unexpected volte face and insist upon timely payment; it 

appears from the award that the club was consistently late with payment throughout 

that season but this did not trigger complaints from that player. The notice actually 

served in that case stated as follows: 

 

“I hope you are well. I just wanted to inform you that the club is more than 30 days late in 
paying Mr Khazzouh. Please be so kind to rectify the issue at your earliest convenience.” 

 

73. Some six days later that player’s agent wrote to the club and stated: 

 

“I am writing to you to inform you that because Mr Khazzouh did not receive his 
scheduled payment due on Feb 28, 2015 and because that breach was not rectified 
within 5 days of receiving the email notification I sent to you (see below), that Mr 
Khazzouh has to exercise his contractual right to terminate his contract, effective 
immediately”. 
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74. The Arbitrator in that case found that the specific circumstances did not support the 

player’s attempt to terminate, as the language of the notice was not clear, and also the 

pattern of behaviour up to that time meant that the sudden demand for payment came 

as a total surprise. 

  

75. BAT 702 does not assist Respondent in this case for two reasons. First, the language 

of the termination provision is markedly different to that which is found in the 

Agreement. Secondly, whereas in BAT 702, Respondent (then as claimant) was found 

to have been taken by surprise that the abrupt change of tack by the player late in a 

season where payments had been consistently late, without protest, such an element 

of surprise is not present in this case. As recorded in paragraph 55 above, Respondent 

sought, in September 2015, to have Player enter into an arrangement, akin to the 

Addendum, for the 2015-2016 season, and Player refused. Respondent, on its own 

case, was in no doubt aware of Player’s approach to his contractually-agreed salary for 

2015-2016, and knew this prior to receipt of his emails on 2 and 4 October 2015. 

 

76. Finally, BAT 556 is referenced by Respondent. However, that case does not assist the 

matter in hand further than that which is already known, namely, the burden lies on the 

party seeking to show that he had terminated. 

  

77. In summary, the Arbitrator finds that none of the BAT cases invoked by Respondent 

assist it in the particular circumstances of this case.  

 

78. The Arbitrator, therefore, holds and finds that Player duly terminated the Agreement by 

his emails dated 2 and 4 October 2015. The Parties dwell on a number of 

communications exchanged in October, but these add nothing to the essential legal 

question, which was resolved by Player’s termination of the Agreement at the start of 

the month. A number of theories about these communications, their motivation, and so 

on and so forth, are argued for by both sides, but these are all ex post facto 

inconclusive searches for nebulous and nefarious intentions. It is evident that the 
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Parties fell out, but the accusations and counter-accusations about what happened 

after 2 and 4 October 2015 are unavailing to either side. One specific finding is made, 

however; Respondent speculates that Player is guilty of bad faith. That is a serious 

allegation, thrown at Player with apparent ease by Respondent, seemingly 

unconstrained by the obvious point that it was significantly assisted and indulged by 

him during the 2014-2015 season with both an agreed postponement of 20% of his 

salary, and a consistent pattern of late payments. The allegation is speculative, and 

should not have been made. It is dismissed. 

 

79. The moment Player terminated the Agreement, the acceleration clause (recorded in 

paragraph 60 above) was triggered and all further guaranteed, net, salary payments 

became due and owing. The total amount of salary due to Player for the 2015-2016 

season was USD 150,000.00, and with the termination, this all became due and owing. 

In addition, the postponed sum of USD 27,000.00, carried over from the 2014-2015 

season was also payable. The total which is awarded, in principle, by the Arbitrator is 

therefore USD 177,000.00, net. Respondent asks that regard would be had to Player’s 

salary with a new club so as to avoid a windfall. However, no evidence is before the 

Arbitrator as to whether Player is with a new club, or what his salary might be. That, 

though, is not a bar to the Arbitrator giving this issue consideration. The Arbitrator does 

note that Player did not choose to address that specific line of defence when filing his 

second submission. 

 

80. By the time Player terminated in early October 2015, the first two salary instalments for 

the 2015-2016 season had fallen due and these totalled USD 70,000.00. In addition, 

Player was already owed USD 27,000.00 from the previous season. Thus, USD 

97,000.00 was already due. Had Player stayed with Respondent (assuming 

Respondent had duly performed its obligations rather than not paying) for remained of 

the season, he would have earned a further USD 80,000.00. 
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81. The Arbitrator notes that there is a well established (in BAT awards) principle that a 

player must seek to mitigate his or her position if they depart from a club prior to the 

originally-intended end of a contract. In the absence of specific information as to what, 

if any, club Player moved to after leaving Respondent, and the commercial terms he 

may have secured, the Arbitrator has a measure of discretion as to how he will 

calculate the figure commensurate with the obligation to mitigate. Considering the facts 

of the case, including the fact that the Player left the Club at a rather early point in the 

season, the Arbitrator will reduce the figure of USD 80,000.00 by a factor of 30%, 

which he considers to be just and equitable in the circumstances. This reduces that 

figure to USD 56,000.00. 

 

82. Therefore, the Arbitrator finds and determines that Respondent must pay USD 

153,000.00, net, to Player. 

 

83. Player also seeks exemplary compensation. The Arbitrator dismisses that claim. There 

is no support in the Agreement for such a claim. Professional basketball, and 

international arbitration, are both robust processes in their respective ways. They do 

not readily admit of monetary claims based on indignant feelings – costs is the usual 

instrument by which the conduct of a case is measured. 

 

84. Player seeks a Letter of Clearance. This gives rise to a question of the extent of the 

Arbitrator’s jurisdiction as his powers are circumscribed by the Agreement and the 

scope of the arbitration clause. A Letter of Clearance is not something given by a club, 

but falls within the competence of basketball authorities and FIBA regulations. Thus, 

the Arbitrator has no authority to direct a Letter of Clearance. However, in the 

circumstances of this case and the contractual language found in the Agreement, it can 

be seen that the Parties did agree (at clause 2) that in the event of termination Player 

would be free to leave Respondent “with his FIBA Letter of Clearance”.  That provision 

in the Agreement is not meaningless, and in the Arbitrator’s interpretation does give 

rise to obligations on the part of Respondent, albeit of a limited nature. These 
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obligations seem to the Arbitrator to be as follows, namely, that in the event of a 

termination and Player leaving the Club, Respondent would be obliged to take all such 

steps as were open to it to procure a Letter of Clearance. The clause would thus 

operate in a meaningful way as between Player and Respondent, but not, of course, 

trespass into an area of competence of the basketball authorities. Thus, insofar as is 

necessary, the Arbitrator orders Respondent to take all such steps as are open to it to 

procure a Letter of Clearance for Player, if such a letter is not already issued. 

 

85. Finally, as regards interest, the Arbitrator finds that it is payable as and from the day 

after Player’s second email, i.e. 5 October 2015, on the entire sum of USD 153,000.00, 

at a rate of 5% per annum. Player tries to say that there was an integral (taken to mean 

as a fundamental or material) breach of the Addendum by Respondent, and, therefore, 

the status quo ante, should apply with interest running from September 2014. The 

Arbitrator does not accept this argument. The Parties performed the Addendum 

throughout part of the 2014-2105 season, it was freely entered into by Player, and it will 

not be undone now. 

7. Costs 

86. Article 17 of the BAT Rules provides that the final amount of the costs of the arbitration 

shall be determined by the BAT President and that the award shall determine which 

party shall bear the arbitration costs and in what proportion; and, as a general rule, 

shall grant the prevailing party a contribution towards its reasonable legal fees and 

expenses incurred in connection with the proceedings. 

87. On 15 May 2016 – considering that pursuant to Article 17.2 of the BAT Rules “the BAT 

President shall determine the final amount of the costs of the arbitration which shall 

include the administrative and other costs of BAT and the fees and costs of the BAT 

President and the Arbitrator”, and that “the fees of the Arbitrator shall be calculated on 

the basis of time spent at a rate to be determined by the BAT President from time to 
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time”, taking into account all the circumstances of the case, including the time spent by 

the Arbitrator, the complexity of the case and the procedural questions raised – the 

BAT President determined the arbitration costs in the present matter to be EUR 

10,976.00. 

88. Considering that Player was the prevailing party in this arbitration, it is consistent with 

the provisions of the BAT Rules that the fees and costs of the arbitration, as well as his 

reasonable costs and expenses, be borne by Respondent.  

89. Claimants seek EUR 10,000.00 for attorney’s fees, and the non-reimbursable handling 

fee of EUR 2,988.00.  

90. Taking into account the factors required by Article 17.3 of the BAT Rules, the maximum 

amount prescribed under Article 17.4 of the BAT Rules, and the specific circumstances 

of this case, the Arbitrator holds that EUR 10,000.00 represents a fair and equitable 

contribution by Respondent to Player’s legal fees and expenses, including the non-

reimbursable handling fee. In particular, Player was faced with a full defence of all 

claims, save for a concession of limited practical value as to USD 27,000.00. Further, 

Player was accused of bad faith by Respondent. That accusation, a most serious one, 

failed. While the BAT Rules do mandate when deciding on the arbitration costs and on 

the Parties’ reasonable legal fees and expenses, the Arbitrator shall primarily take into 

account the relief(s) granted compared with the relief(s) sought and, secondarily, the 

conduct and the financial resources of the parties, these are not inflexible or 

mechanical rules. It is the case that Player’s monetary claim was reduced by 30% for 

the purposes of mitigation, this does not inevitably mean that his claim for legal costs 

and expenses should be reduced in a commensurate fashion. The failed allegation of 

bad faith, and the full defence (save for a limited concession), were, in the Arbitrator’s 

mind, factors which greatly increased the extent of the dispute, and consequently the 

costs involved. While respondents are of course free to make such defences as they 

see legitimately see fit, consequences do attach to the making serious allegations 
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which then fail. In such circumstances, the Arbitrator will reduce the Claimant’s claim 

for legal costs and expenses by a factor of 10% to take into account the mitigation 

issue which was raised by Respondent. The amount awarded is therefore EUR 

9,000.00. 

91. The Arbitrator decides that in application of Article 17.3 of the BAT Rules:  

(i) Respondent shall pay EUR 5,488.00 to Player, being the costs advanced by him; 

(ii) Respondent shall pay EUR 9,000.00 to Player, representing a contribution by it to 

his legal fees and expenses. 
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8. AWARD 

 For the reasons set forth above, the Arbitrator decides as follows:  

1. Club Sportif Sagesse Beirut shall pay Mr. Elie Stephan USD 153,000.00, net, 

together with interest at 5% per annum as and from 5 October 2015. 

2. Insofar as necessary, Club Sportif Sagesse Beirut is ordered to take all 

such steps as are open to it to procure a Letter of Clearance for Mr. Elie 

Stephan. 

3. Club Sportif Sagesse Beirut shall pay Mr. Elie Stephan EUR 5.488.00 as 

reimbursement for his arbitration costs.  

4. Club Sportif Sagesse Beirut shall pay Mr. Elie Stephan EUR 9,000.00 as a 

contribution to his legal fees and expenses.  

5. Any other or further-reaching requests for relief are dismissed. 

 Geneva, seat of the arbitration 2 June 2016 

 

 


